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Introduction

Pursuant to World Sailing (“‘WS”) Regulation 35.6.23(b) and Rule 3.1 of the WS
Judicial Board Rules of Procedure applicable to appeals against decisions of a
National Authority made under Part E of WS Regulation 35 (the “Rules of
Procedure”), the Appellants submitted a joint written Notice of Appeal to the WS
Chief Executive Officer by way of a letter dated 8" March 2020.

The appeal related to a decision of the Respondent, being the WS National Authority
for Bulgaria, which was made on 6™ February 2020 and published on 24" February
2020.

Pursuant to Rule 3.3 of the Rules of Procedure, the appeal was passed by the Chief
Executive Officer to the Judicial Board. The Judicial Board appointed Sport
Resolutions to act as Registrar; the Appellants and Respondent were notified
accordingly.

Pursuant to WS Regulations 35.3.7, 35.3.8 and 35.6.26, and Rule 4.1 of the Rules of
Procedure, on 25" June 2020 the Judicial Board appointed an Independent Appeal
Panel (the “Panel”) to determine the appeal. The Registrar sent the Notice of Appeal
and supporting documents to the Panel by email on 25" June 2020.

Pursuant to Rule 4.2 of the Rules of Procedure, the Appellants and the Respondents
were given an opportunity to challenge the appointment of any member of the Panel.
No such challenge was made by either the Appellants or the Respondent.

The Panel was satisfied that, the Respondent’s decision being appealed not having
been made public or otherwise notified to the Appellants before 24™ February 2020,
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the Notice of Appeal was submitted within the time limit prescribed in WS Regulation
35.6.25.

On 26" June 2020 the Registrar wrote to the Appellants to inform them that, unless
they were to advise otherwise, the Panel intended to accept all of the documents
submitted with their written Notice of Appeal as being the Appellants’ Statement of
Appeal for the purposes of Rule 5.1 of the Rules of Procedure. The Appellants did
not advise otherwise.

In accordance with Rule 5.2 of the Rules of Procedure, on 3" July 2020 the Registrar
served the Statement of Appeal on the Respondent and informed the Respondent
that any Reply must be submitted to the Registrar no later than 315t July 2020.

No Reply having been submitted to the Registrar by 24™ July 2020, on that date the
Registrar wrote to the Respondent to remind the Respondent that any Reply must be
submitted to the Registrar no later than 315t July 2020.

On 30" July 2020 the Registrar received an email from the Respondent in which the
Respondent informed the Registrar that the email address to which the Statement of
Appeal had been sent had been compromised and provided the Registrar with
alternative email addresses. The Respondent also requested that the deadline for
submitting a Reply be extended.

Pursuant to Rule 10.1 of the Rules of Procedure, the Panel decided to allow the
Respondent until 14" August 2020 in which to submit a Reply. This decision was
communicated to the Respondent by the Registrar on 31 July 2020 by email to the
alternative email addressed provided by the Respondent.

The Respondent submitted a Reply to the Registrar on 14™ August 2020. A copy of
the Reply was sent by the Registrar to the Appellants on that date.

Pursuant to Rule 7.1 of the Rules of Procedure, the Panel decided that it had
jurisdiction under the WS Regulations and Rules of Procedure and that the Panel
was properly constituted.

Following receipt of the Respondent’s Reply, the Panel decided not to make a
direction under to Rule 9.1 permitting further written arguments to be submitted by
either the Appellants or the Respondent.

Pursuant to Rule 10 of the Rules of Procedure, the Panel decided that the parties
had had reasonable opportunity to put their respective cases and to deal with those
of their opponents. The Panel further decided that proceeding on the basis of the
written submissions and evidence put before the Panel provided a fair and efficient
means for resolving the dispute.

Neither the Appellants nor the Respondent requested a hearing. The Panel
accordingly decided to reach a decision on the basis of the written submissions and
evidence, without a hearing, pursuant to Rule 11.1 of the Rules of Procedure.

Background to the Appeal
The relevant facts are not in dispute. They are set out in the Statement of Appeal and

are not challenged in the Reply. The Panel was, in any event, satisfied, to its
comfortable satisfaction, that the facts set out in the Statement of Appeal were true.
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During a regatta held at Nessebar on 24"-28" April 2019 a protest was submitted by
the Race Committee against the Optimist dinghy sailed by the first Appellant. The
protest was heard by the Protest Committee on 28" April 2019 and outcome was that
the first Appellant was disqualified from one of the races.

The first Appellant considered that he had been treated unfairly by the Protest
Committee and on 2" May 2019 the first Appellant submitted an appeal to an Appeal
Committee appointed by the Respondent, in accordance with the WS Racing Rules
of Sailing (“RRS”) and the Respondent’s own procedures.

On 9" September 2019, the Appeal Committee appointed by the Respondent upheld
the first Appellant’s appeal and declared the Protest Committee’s decision invalid.
The Respondent was asked to re-instate the first Appellant’s results for the race in
question but did not do so.

In or around November 2019, the second Appellant commenced legal proceedings in
the Nessebar Regional Court to seek compensation from two members of the Protest
Committee for losses that he claims he incurred as a consequence of the Protest
Committee’s decision. The Respondent was not a party to these proceedings.

The second Appellant’s decision to commence legal proceedings was duly reported
to the Respondent’s Management Board (of which one of the defendants in those
proceedings was a member).

At a meeting of the Respondent’s Management Board held on 6" February 2020, at
which the defendant in the legal proceedings was in attendance and permitted to
speak but neither Appellant was in attendance, the Respondent decided that the
second Appellant’s decision to commence legal proceedings amounted to a breach
of RRS Rule 3.3(c). The Respondent further decided to impose a fine of €1,000
payable by the second Appellant and to suspend the first Appellant’s eligibility to
compete with the Bulgarian national sailing team for a period of 12 months (being the
calendar year of 2020), pursuant to WS Regulation 35.7.1(c) and (d).

Appellants’ Case

The Appellants contended that the Respondent improperly applied RRS Rule 3 and
WS Regulation 35.

The Appellants’ specific case was that:

(a) RRS Rule 3 cannot be applied for actions taking place more than 6 months
after the event;

(b) The application of the RRS finished with the decision of the Respondent’s
Appeal Committee in respect of first Appellant’s appeal regarding the decision
of the Protest Committee at the Nessebar regatta. This decision had been
given two months before the legal proceedings had been commenced.

(© The RRS do not deal with financial claims for damages. RRS Rule 67
(Damages) permits a National Authority to adopt a prescription dealing with
the question of damages arising from a breach of a rule. No such prescription
has been adopted by the Respondent. As a consequence a protest
committee, or appeals committee acting on an appeal, can decide only who
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was at fault under the RRS. A protest committee, or appeals committee acting
on an appeal, cannot decide issues on claims for damages. Such a claim is
subject to the jurisdiction of the courts.

Respondent’s Case

The Respondent contended that Appeal Committee appointed by the Respondent
was compromised because one of its members had a conflict of interest.

The Respondent also contended that:

(a) The results at the Nessebar regatta were not the only determinant of national
rankings;

(b) The Respondent did not impose any obligation on any competitor to
participate in the European competition; and

(c) The Respondent cannot bear responsibility and financial claims for personal
decisions and actions of parents.

The Respondent asserted that it had no doubts about the competence and
experience of the two defendants in the legal proceedings commenced by the second
Appellant and that:

“we cannot agree with court claims against them, even more so in gross
violation of the provisions of Article 3 of the International Sailing Rules”.

The Respondent asserted that WS should investigate the activities of several WS
officials identified in the Reply.

The Respondent made no submissions in response to the Appellants’ case regarding
the proper application of RRS Rule 3 and WS Regulation 35.

Analysis

RRS Rule 3

RRS Rule 3.3(c) provides that:
“Acceptance of the rules includes agreement
(b) to accept the penalties imposed and other action taken under the rules,
subject to the appeal and review procedures provided in them, as the final

determination of any matter arising under the rules;

(c) with respect to any such determination, not to resort to any court of law or
tribunal not provided for in the rules;...”

A competitor or boat owner does not violate RRS Rule 3.3(c) by resorting to a court
of law to seek damages in connection with a matter already determined under the
RRS.

A competitor or boat owner does not violate RRS Rule 3.3(c) by resorting to a court
of law to seek compensation for a failure to implement a matter already determined
under the RRS. In some circumstances, resort to a court of law might be the only
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means by which a competitor or boat owner may ensure that a matter already
determined under the RRS is implemented or enforced.

There is nothing in RRS Rule 3 which prescribes a time limit for its application.
RRS Rule 67
RRS Rule 67 states that:

“The question of damages arising from a breach of any rule shall be governed
by the prescriptions, if any, of the national authority.”

Since RRS Rule 67 permits a National Authority to adopt a prescription dealing with
the question of damages arising from a breach of a rule, RRS Rule 3.3(c) cannot, of
itself, prohibit competitors from resorting to a court of law to seek damages arising
from a breach of a rule.

WS Regulation 35

In order for a penalty to be imposed on a person under WS Regulation 35.7.1, that
person must first be found to be a Participant who has committed Misconduct as
defined in WS Regulation 35.2.2.

WS Regulation 35.2.2 reads:
“... "Misconduct” means a breach of Regulation 35.2.3, 35.2.4 and/or
Regulation 35.3.9.”

WS Regulation 35.2.3 requires that Participants shall not commit Misconduct, as
defined under RRS 69.1(a). This regulation does not of itself require a Participant to
have been charged with or found to have committed a breach of RRS Rule 69.1 in
order for Misconduct to be committed but, in order to be found in breach of this
regulation, a Participant would need to be found to have committed Misconduct as
defined in RRS Rule 69.1. Any such finding of Misconduct would need to have been
reached in accordance with the principles of natural justice, as summarised in the
WS Misconduct Guidance.

WS Regulation 35.2.4 specifically only applies to Participants defined by Regulation
35.2.1(b), which does not include a competitor, boat owner or support person in that
capacity alone. An alleged breach of the RRS does not fall within the proscribed
behaviours set out in WS Regulation 35.2.4.

WS Regulation 35.3.9 prescribes a situation in which a competitor, boat owner or
support person might commit Misconduct other than as defined in RRS Rules 69.1
but no breach of this regulation is alleged in this case.

Other allegations
The Panel has no jurisdiction to consider either the merits of the legal proceedings

commenced by the second Appellant or the Respondent’s complaint against various
WS officials. The Panel has accordingly not done so.
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Decision

The Panel accepts the Appellants’ evidence, which was not disputed by the
Respondent, that the purpose of the second Appellant’s legal proceedings in the
Nessebar Regional Court (to which the Respondent was not a party) was to seek
damages in connection with a matter that had already been determined under the
RRS by the Respondent’s Appeal Committee. The Panel accepts that the second
Appellant had not resorted to a court of law in order to challenge or overturn the
decision of the Respondent’s Appeal Committee.

The Panel finds that the Appellants did not act in breach of RRS Rule 3.3(c).

The Panel finds that there is no evidence that the Appellants were charged with and
found to have committed Misconduct, as defined in WS Regulation 35.2.2, by the
Respondent.

The Panel therefore finds that the Respondent had no authority under WS Regulation
35.7.1(c) & (d) either to impose a fine of €1,000 payable by the second Appellant or
to suspend the first Appellant’s eligibility to compete with the Bulgarian national
sailing team for a period of 12 months.

The Panel accordingly upholds the Appellants’ appeal and directs that the penalties
imposed by the Respondent on the Appellants are null and void.
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215t August 2020



